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Calendar October Events Visit www.dallasbar.org for updates on Friday Clinics and other CLEs.

If special arrangements are required for a person with disabilities to attend a particular seminar, please contact Alicia Hernandez at (214) 220-7401 as soon as possible and no later than two business days before the seminar.
All Continuing Legal Education Programs Co-Sponsored by the DALLAS BAR FOUNDATION.

*For confirmation of State Bar of Texas MCLE approval, please call Yedenia Hinojos at the DBA office at (214) 220-7447.
**For information on the location of this month�s North Dallas Friday Clinic, contact mmejia@dallasbar.org.

MONDAY, OCTOBER 2
Noon Tax Law Section

�Tax Reform: Where Are We Now and 
Where Are We Going?� Eric Solomon. 
(MCLE 1.00)*

TUESDAY, OCTOBER 3
Noon Corporate Counsel Section

�Head in the Clouds,� Steve Mann.  
(MCLE 1.00)*

Tort & Insurance Practice Section
�Supreme Court Update,� Justice Debra 
Lehrmann. (MCLE 1.00)*

6:00 p.m. DAYL Board of Directors Meeting

WEDNESDAY, OCTOBER 4
Noon  Employee Benefits & Executive 

Compensation Section
�DOL Initiatives, Updates & and Industry 
Happenings,� Deborah Perry. (MCLE 1.00)*

Solo & Small Firm Section
�What You and Your Clients Need to Know 
About the ADA,� Richard Hunt. (MCLE 1.00, 
Ethics 0.50)*

Juvenile Justice Committee

Public Forum Committee

DAYL Judiciary Committee

5:30 p.m. Bankruptcy & Commercial Law Section
�Ethical and Practical Considerations for 
Challenges Facing the Bankruptcy Bar: 
Substance Abuse, Mental Health and 
Wellness,� Amara Durham and Hon. Brenda 
Rhoades. (Ethics 1.00)*

THURSDAY, OCTOBER 5
8:30 a.m.  Juvenile Delinquency Advanced Topics 

Conference
  To register, go to www.dallasbar.org or 

contact mgarcia@dallasbar.org. Presented 
by the DBA Juvenile Justice Committee. 
(MCLE 6.25, Ethics 3.00)*

Noon Construction Law Section
  �What Happens To The Subs While the 

Owner and GC Battle It Out in Arbitration?,� 
Misty Gutierrez. (MCLE 1.00)*

 Family Law Section Board Meeting

 Judiciary Committee

 St. Thomas More Society

FRIDAY, OCTOBER 6
Noon Friday Clinic-Belo

�How Lawyers Can Use Social Media: The 
Legality & Ethical Considerations of Email,� 
Bruce Bowman Jr. (Ethics 1.00)* RSVP to 
mmejia@dallasbar.org.

MONDAY, OCTOBER 9
Noon Real Property Law Section

�Magna Carta and the Charter of the 
Forest,� Joshua Tate. (Ethics 1.00)*

 Peer Assistance Committee

TUESDAY, OCTOBER 10
Noon Business Litigation Section
  �Should Try Your Business Litigation Case 

Before a U.S. Magistrate Judge - Important 
Considerations For Counsel and Clients,� 
Hon. Jeffrey Cureton, Hon. David Horan, 
Hon. Christine Nowak, Hon. Irma Ramirez, 
and Hon. Renee Toliver, moderator.  
(MCLE 1.00)*

 Government Law Section
 Topic Not Yet Available
 Immigration Law Section
  �Current ICE Enforcement Priorities and 

Policies,� Paul Hunker. (MCLE 1.00)*
 Mergers & Acquisitions Section
  �In House Counsel Roundtable,� Scott Ellis, 

moderator. (MCLE 1.00)*
 Home Project Committee
6:00 p.m. J.L. Turner Legal Association

WEDNESDAY, OCTOBER 11
7:45 a.m.  Dallas Area Real Estate Lawyers  

Discussion Group
9:00 a.m. Directory Photographer at Belo
11:30 a.m. ADR/Family Law Sections
  �Lions and Tigers and Bears, Oh My!, 

Dealing with Dysfunctional People in 
Litigation,� Dr. Benjamin Albritton, Othel 
Bursey, Dr. Alexandria Doyle, Hon. Martin 
Hoffman, and Georganna Simpson. 
(MCLE 2.00, Ethics 1.00)*

Noon Minority Participation Committee
  �Practice Essentials for the New Lawyer 

(or How Not to Look Stupid in Court),� Hon. 
Dennise Garcia, Hon. Julia Hayes, Hon. 
Tonya Parker, Hon. Monica Purdy, and Hon. 
Ernest White. (MCLE 1.00)*

 Dallas Hispanic Bar Association CLE
5:15 p.m.  LegalLine. Volunteers needed. RSVP to 

sbush@dallasbar.org.

THURSDAY, OCTOBER 12
Noon Courthouse Committee
  �Advice on E-Filing from the Dallas County 

District & County Clerks,� Felicia Pitre and 
John Warren. (MCLE 1.00)* Held at George 
Allen Courts Building, Central Jury Room, 
1st floor

 Publications Committee
 Christian Lawyers Fellowship
 DAYL Pro Bono Partners Committee
  DAYL Lunch & Learn CLE. For more 

information, contact cherieh@dayl.com.
6:00 p.m. An Evening With Jon Meacham
  VIP Reception at 6:00 p.m.; Dinner at 

7:15 p.m. Benefiting the Sarah T. Hughes 
Diversity Scholarships. Hosted by the Dallas 
Bar Foundation. Tickets $300. To purchase, 
log on to www.dallasbarfoundation.org or 
call (214) 220-7487.

FRIDAY, OCTOBER 13
Noon  34th Annual Stephen Philbin Awards 

Luncheon 
  Recognizing Excellence in Legal Reporting. 

Keynote speaker: David McCraw. 
(MCLE 1.00)* Tickets $50/Tables $500. 
Register online at www.dallasbar.org.

 North Dallas Friday Clinic
  �Hot Topics in Employment,� Monica 

Narvaez. (MCLE 1.00)* Two At Two 
Lincoln Centre, 5420 Lyndon B. Johnson 
Frwy., Ste. 240, Dallas, TX 75240. Parking 
is available in the Visitor�s Lot located in 
front of the entrance to Two and Three 
Lincoln Centre. There are several delis 
within the building. Food is allowed inside 
the Conference Center. Thank you to 
our sponsor Fox Rothschild LLP. RSVP to 
mmejia@dallasbar.org. Directory photog-
rapher available 11:00 a.m.-1:30 p.m.

MONDAY, OCTOBER 16
Noon Labor & Employment Law Section
  �Negotiating the Right to Equal Pay,� 

Christine Hopkins. (MCLE 1.00)*
 Trial Skills Section
  �Keeping Your Sanity and Your Law License: 

Avoiding and Dealing With Difficult Clients,� 
Nathan Johnson, Bill Pedersen, and Robert 
Tobey. (Ethics 1.00)*

TUESDAY, OCTOBER 17
Noon Blockchain Law Study Group
  �Bitcoin and Other Virtual Currencies 

as Commodities and the Role of the 
Commodity Futures Trading Commission 
(CFTC),� Gavin Fearey. (MCLE 1.00)*

 International Law Section
  �International Joint Ventures:� Unique Chal-

lenges, Strategies, and Risk Management,� 
Mohammad Alturk and Jorge Gonzalez. 
(MCLE 1.00)*

 DAYL Elder Law Committee
5:45 p.m. DAYL Dinner with the Judiciary
6:00 p.m. DAYL Aid to the Homeless Committee
 Dallas Hispanic Bar Association

WEDNESDAY, OCTOBER 18
8:00 a.m. Intellectual Property Law Section
  �Table Discussion on Ethical Issues and 

Client Representation Issues Surrounding 
Attorney-Client Engagement Letters.� Held 
at Blue Mesa (14866 Montfort Dr.)  
(Ethics 1.00)*

Noon Energy Law Section
 Topic Not Yet Available
 Health Law Section
  �Hot Topics in the Business of Medicine 

and Dentistry,� Brad Adatto. (MCLE 1.00)*
  Law in the Schools & Community 

Committee
 Library Committee
 Pro Bono Activities Committee
 Non-Profit Law Study Group
5:15 p.m.  LegalLine. Volunteers needed. RSVP to 

sbush@dallasbar.org.
6:30 p.m. DAYL Annual Meeting

THURSDAY, OCTOBER 19
Noon Appellate Law Section
  �Personal Jurisdiction Update,� Katherine 

Elrich. (MCLE 1.00)*
 Minority Participation Committee
 Christian Legal Society
 �Faith in Practice Series,� Harriet Miers.
 DAYL Animal Welfare Committee
  DAYL Lawyers Against Domestic 

Violence CLE
 Dallas LGBT Bar Association
 J.L. Turner Legal Association CLE
3:30 p.m. DBA Board of Directors Meeting

FRIDAY, OCTOBER 20
11:30 a.m. Day of Civility & Professionalism
  �A special program promoting civil-

ity presented by the DBA and ABOTA. 
(Ethics 2.00)* For more information,  
contact kzack@dallasbar.org.

Noon Friday Clinic-Belo
  �Keeping Secrets: Evidentiary Privileges 

in Bankruptcy Cases,� Amber Carson and 
Hon. Harlin Hale. (MCLE 1.00)* RSVP to 
mmejia@dallasbar.org.

  DAYL Lawyers Against Domestic Violence 
Committee

SATURDAY, OCTOBER 21
9:00 a.m.  DBA Community Day of Service. For more 

information, or to volunteer, log on to  

www.dallasbar.org/ 
dbacommunitydayofservice.

9:30 a.m.  DHBA�s Dallas Latina Leadership Program. 
For more information, log on to  
www.dallashispanicbar.com.

MONDAY, OCTOBER 23
Noon Science & Technology Law Section
  �Supply Chain Security Issues,� Andy Purdy. 

(MCLE 1.00)*
 Securities Section
  �The Corporate Securities Attorney � 

Ethical and Liability Concerns,� Prof. Marc 
Steinberg. (Ethics 1.00)*

  Celebrate Pro Bono Week: DVAP/ 
JLTLA CLE

  �Handling a DVAP Divorce,� Ebony Rivon. 
(MCLE 1.00)*

 DAYL Membership Committee

TUESDAY, OCTOBER 24
9:00 a.m. Celebrate Pro Bono Week
 �Kinship Custody.� (MCLE 4.00)*
Noon Probate Trusts & Estates Law Section
  �Legislative Update,� Craig Hopper.  

(MCLE 1.00)*
 American Immigration Lawyers Association
  DAYL Lawyers Promoting Diversity 

Committee
6:00 p.m. Annual Evening Ethics Program
  �Annual Evening Ethics Program,� Hon. 

Kerry FitzGerald, E.X. Martin, Frank 
Stevenson, and Johannes Walker. DBA 
members: $40, Non-members: $90. RSVP 
required, contact mmejia@dallasbar.org. 
(Ethics 3.00)*

WEDNESDAY, OCTOBER 25
Noon Collaborative Law Section
  �The Splitting Syndrome: How to Keep 

Unity in Your Case,� David S. Bouschor, II, 
MaryAnn Kildebeck, Camille Milner, and 
Steve Walker. (MCLE 1.00, Ethics 0.25)*

 DAYL Foundation Board Meeting
  DVAP New Lawyers Luncheon. For more in-

formation, contact reed-brownc@lanwt.org.
 Municipal Justice Bar Association
5:00 p.m.  Celebrate Pro Bono Week: DVAP Belo 

Legal Clinic
  Volunteers needed. For more information, 

contact reed-brownc@lanwt.org

THURSDAY, OCTOBER 26
Noon Criminal Law Section
  �Federal Magistrate Judges: A Panel 

Discussion - the CJA and Best Practices,� 
Hon. David Horan, Hon. Irma Ramirez, Hon. 
Renee Toliver, and Hon. Paul Stickney. 
(MCLE 1.00)* 

 Environmental Law Section
  �EPA�s Superfund Task Force Recommen-

dations,� Stephen Fitzgerald. (MCLE 1.00)*
 Celebrate Pro Bono Week
  �Expunction,� Douglas Gladden and Karen 

Wise. (MCLE 1.00)*
 Christian Legal Society
 DAYL Welness CLE
  Dallas Women Lawyers Association Board 

Meeting
6:00 p.m.  DAYL Happy Hour Celebrating Cherie Harris� 

25th DAYL anniversary. At 2616 Commerce 
Street. Sponsored by O�Neil Wysocki Family 
Law.

FRIDAY, OCTOBER 27
9:00 a.m.  Celebrate Pro Bono Week: Probate 

Symposium
  �Probate Symposium.� (MCLE 7.00)* 

Co-sponsored by DVAP and DAYL Elder Law 
Committee.

Noon Intellectual Property Law Section
  �Administrative Law Fundamentals and 

Strategies for IP Lawyers,� Donald Puckett 
and Chris Rourk. (MCLE 1.50)* 

 DAYL Solo & Small Firm Committee

MONDAY, OCTOBER 30
Noon Fireside Chat with Mayor Mike Rawlings
  Presented by the DBA Public Forum 

Committee. RSVP to sevans@dallasbar.org.

TUESDAY, OCTOBER 31
Noon Legal History Discussion Group
  �Lawyers and Slaves on Galveston Island,� 

Prof. Jason Gillmer. (MCLE 1.00)*

FRIDAY CLINICS
OCTOBER 6-BELO
Noon �How Lawyers Can Use Social Media: The Legality & Ethical Considerations of Email,� Bruce Bowman Jr. 

(Ethics 1.00)* RSVP to mmejia@dallasbar.org.

OCTOBER 13-NORTH DALLAS**
Noon �Hot Topics in Employment,� Monica Narvaez. (MCLE 1.00)* Two Lincoln Centre, 5420 Lyndon B. Johnson 

Frwy., Ste. 240, Dallas, TX 75240. Parking is available in the Visitor�s Lot located in front of the entrance 
to Two and Three Lincoln Centre. There are several delis within the building. Food is allowed inside the 
Conference Center. Thank you to our sponsor Fox Rothschild LLP. RSVP to mmejia@dallasbar.org. 
Directory photographer available 11:00 a.m.-1:30 p.m.

OCTOBER 20-BELO
Noon �Keeping Secrets: Evidentiary Privileges in Bankruptcy Cases,� Amber Carson and Hon. Harlin Hale.  

(MCLE 1.00)* RSVP to mmejia@dallasbar.org.
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Our passion for justice impacts every

case that comes through our doors.
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You are sitting in a deposition with 
the CEO of a company. You have been 
together for the past 10 working hours, 
preparing her for her deposition. She 
is ready. You are ready. You have a 
good relationship with her, and she is 
in charge of a major client. You give 
her a nod and she is sworn in. Things 
are going exactly as you prepared her 
and you both relax. Opposing counsel 
asks if she is represented today and she 
says, �Yes, my lawyer is here,� and nods 
her head in your direction. Opposing 
counsel notes on the record that she is 
referring to you. You say nothing.

Six months later, the CEO is fired 
and tries to bring a lawsuit against you 
for breach of fiduciary duty for things 
related to her deposition preparation.

Who was your client during the 
deposition? The CEO, the company, or 
both?

First, you did represent the 
company. That one is easy, right? You 
are the company�s lawyer and the com-
pany was a party. But the thing that 
kept you from clarifying on the record 
that you were only the company�s law-
yer were privilege issues. You did not 
want to reveal what was discussed dur-
ing the preparatory sessions. So, were 
those preparatory sessions and other 
communications with the executive 
privileged? Yes, they undoubtedly were. 

In� Upjohn Co. v. United States, 449 
U.S. 383 (1981) the Supreme Court 
held that the attorney-client privi-
lege applies to communications by any 
level employee to corporate counsel�
as long as the communications are to 
seek legal advice about a matter within 
the employee�s scope of employment. 
Upjohn�at 394-95.

Lesson one? Always provide 
employees with an Upjohn warning 
during your interviews or deposition 
preparation sessions with something 
like the following: �You know you 
are not a defendant [or plaintiff] in 
this case, the company is. So I repre-
sent the company, but I am not your 
lawyer, personally.� During interviews 
where there are potential employee/
company conflicts, you should also 
consider a written waiver and a  
warning to the employee that the 
information reported (and any 
attorney-client privilege) is within the 
company�s control.

This should solve the problem, 
because your CEO will not testify that 
you are �her� lawyer in the first place. 
And you will know to clarify on the 
record that you are not her lawyer, but 
that you represent the company. You 
will feel confident doing this, know-
ing your preparation session is still 
privileged.

But what is done is done. So, did 
you represent the CEO personally 

during the preparation session because 
she said you did? You may have. An 
attorney-client relationship can arise 
with an organization�s employees even 
without a formal agreement. In fact, 
an agreement to form an attorney-cli-
ent relationship can be implied from 
the parties� conduct. Perez v. Kirk & 
Carrigan, 822 S.W.2d 261, 265 (Tex. 
App. -- Corpus Christi 1991, writ den.). 

Okay, am I safe? I stated �I repre-
sent Ms. CEO for the limited purposes of 
this deposition.� You are probably safe. 
You probably did not represent the 
CEO. An attorney-client relationship 
may arise by implication if the law-
yer knows a person reasonably expects 
him to provide legal services but does 
nothing to correct that misapprehen-
sion.� See� Span Enters. v. Wood,� 274 
S.W.3d 854, 857�58 (Tex.App.--Hous-
ton [1st Dist.] 2008, no pet.). You can 
argue you corrected the misapprehen-
sion when she said you are her law-
yer by describing the limited purpose. 
A better practice is not to create an 
attorney client relationship with the 
CEO for a six hour deposition. There 
is no need for it, since your preparation 
session is already privileged.

How does this come up? And how 
does it get resolved? Hopefully, it 
does not arise. But if it does, it usu-
ally is not good for the lawyer. First, 
you may have to withdraw from rep-
resenting everyone (including your 

corporate client) if there are multiple 
representations and a conflict devel-
ops. Unless you can get a client to con-
sent and waive the conflict, you have 
to withdraw. If you do not, you could 
be disqualified under Texas Disciplin-
ary Rule 1.09. Further, you could be 
subjected to attorney discipline under 
Disciplinary Rules 1.05-1.09. And, as 
in our scenario at the outset, there is a 
possible breach of fiduciary duty claim 
you might have to confront. Even if 
there are not actual damages, courts 
have held that fee-forfeiture can be an 
appropriate remedy in certain circum-
stances where withdrawal is required 
due to a conflict. Burrow v. Arce, 997 
S.W.2d 229, 240 (Tex. 1999).

So what is the best future practice? 
When you are in doubt, be clear you do 
not represent the client. Give a good 
Upjohn warning. Put notes of making 
the warning in your prep or interview 
notes. It could help you during an in 
camera review in the future. Next? 
Get consent or an Upjohn waiver if 
you think a conflict is likely to arise. 
Finally, if a conflict has arisen and it 
is too late to take the steps mentioned 
above, withdraw from the case before 
consequences get more serious. HN

Britta Stanton is a partner in the firm Lynn Pinker Cox & 
Hurst, LLP. She can be reached at bstanton@lynnllp.com 

Who�s Your Client? The Business or the Executive?

Focus Antitrust & Trade/Business Litigation

BY BRITTA STANTON
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Rule 202 of the Texas Rules of Civil 
Procedure allows a person to ask a court 
for oral depositions or depositions on 
written questions to obtain testimony 
for use in anticipated suit or to investi-
gate a potential claim. 

The ability to perform pre-suit dis-
covery is not absolute. Nuances have 
developed in certain practice areas 
when utilizing this tool. Accordingly, 
thorough legal research prior to �l-
ing a Rule 202 Petition is required. 
Always start with reading Rule 202 in 
its entirety. The scope of discovery is 
the same as if the anticipated suit had 
been �led. However, the depositions 
are governed by the rules applicable to 
non-parties. 

Petition Requirements
The first step in obtaining pre-suit 

discovery is filing a pre-suit petition 
with the court. Rule 202 identifies 
eight requirements. It must (1) be veri-
fied, (2) filed in the proper county, (3) 
be in the name of the petitioner, (4) 
state either that the petitioner antici-
pates suit in which he or she may be 
a party or that the petitioner is inves-
tigating a claim, (5) state the subject 
matter of the anticipated action, (6) 
contain either the names of the persons 
expected to have interests adverse to 
the petitioner, including their address 
and telephone number, or state such 
information cannot be ascertained 
through diligent inquiry, (7) include 
the name, address and telephone num-
ber of the persons to be deposed, the 
substance of their expected testimony, 
and the reason for obtaining the 

testimony, and (8) request an order 
authorizing the depositions.

Service and Notice
After the petition is filed, it must 

be served on all persons sought to be 
deposed and, if suit is anticipated, on 
all persons expected to have interests 
adverse to the petitioner in the antici-
pated suit. Again, this is information 
that should be included in the pre-suit 
petition. The pre-suit petition and 
notice of the hearing must be served 
at least fifteen (15) days before the 
hearing. 

Interestingly, Rule 202.3 allows for 
service by publication on persons not 
named, and contains specific rules on 
the contents of the publications and 
the length of time it must run. There 
are also unique requirements for ser-
vice in probate cases, which should 
be considered if the petitioner seeks 
to take a deposition in anticipation 
of an application for probate of a will. 
It is worth noting courts can shorten 
or lengthen the notice periods, if  
appropriate.

Obtaining an Order
After the pre-suit petition has been 

�led and all parties have been given 
proper notice, a hearing will be held. 
A court must order the deposition be 
taken if it �nds that (1) allowing the 
petitioner to take the deposition may 
prevent a failure of delay of justice or 
(2) the likely bene�t outweighs the 
burden or expense. 

 In deciding whether the likely 
benefit outweighs the burden or 

expense, courts may treat issues related 
to the revelation of trade secrets differ-
ently than other types of information. 
At least one court of appeals incor-
porated the burden-shifting analysis 
typically used in litigation when deter-
mining whether a trade secret should 
be disclosed in pre-suit discovery. In 
litigation, the party resisting discovery 
first establishes certain information is, 
in fact, a trade secret. The party seek-
ing discovery must then establish the 
requested information is necessary for 
a fair adjudication of its claims. This is 
typically accomplished by identifying 
exactly how the lack of the informa-
tion will impair the ability to present 
the case on the merits. Regardless of 
the area of law, litigants should keep 
this in mind when preparing for the 
hearing.

When drafting the order granting 
the depositions, you must state whether 
the deposition will be taken on oral 
examination or on written questions. If 
the order does not state the time and 
place of the deposition, the petitioner 
must notice the deposition as required 
by Rule 199 or 200 of the Texas Rules 
of Civil Procedure. If the court �nds any 
protections are necessary or appropriate, 
such protections must be contained in 
the order. HN

Sean McCaffity is a partner at Sommerman, McCaffity and 
Quesada, LLP and can be reached at smccaffity@textrial.
com. Jody Rodenberg is an associate at the firm and can be 
reached at jrodenberg@textrial.com. 
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BROUSSEAU NAFTIS & MASSINGILL, P.C.
�ey partner. �ey protect. �ey deliver.

Personal, yet powerful, Brousseau Na�is & Massingill, P.C. concentrates on helping 
individuals, small businesses, and entrepreneurs with their legal needs inside or outside of 
the courtroom. �e �rm o�ers a high level of personal service and strategic thinking that 
are unmatched, and its attorneys are unarguably the �go-to� attorneys for small business 

owners, families, and individuals. �e award-winning attorneys provide their clients with 
a notable edge, as the �rm assists clients not only with family law issues, but also with real 
estate matters, estate planning and probate, and �duciary and commercial litigation. �ey 

treat their clients� issues as their own and o�er solutions based on cost and achievable 
bene�t. �e �rm�s attorneys are consistently sought a�er for their ability and success in 

crisis management and for a creative, pragmatic approach in achieving client objectives, 
whether by the aggressive pursuit of a courtroom victory or innovative thinking that results 

in the settlement of the most challenging disputes.

Le� to Right: Madhvi Patel, Stephanie Hynes, Matthew Na�is, Maryann Brousseau, Ron Massingill, Elayna Erick

300 Knox Place | 4645 North Central Expressway 
Dallas, Texas 75205 | 214.220.1220

bnmdallas.com

Requirements of Pre-Suit Discovery Under Rule 202
BY SEAN MCCAFFITY AND  
JODY RODENBERG
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Justice Doesnít
Come Without A Fight.

ATTORNEYS
Chris Hamilton
Paul Wingo
Stephen Blackburn
Hunt Bonneau
Andrea Fitzgerald
Anne Langdon Hamilton
Jodie Slater Hastings
Meagan Martin

PRACTICE AREAS
Auto and Transportation Injuries
Dangerous Products
Utility Accidents
Premises Liability
Construction Litigation
Industrial Catastrophes
Workplace Injuries
Business Litigation
Business Transactions
False Claims Act (Qui Tam)
Water Contamination

3 2 5  N .  S t .  Pa u l  S t r e e t ,  S u i t e  3 3 0 0
D a l l a s ,  Tex a s  7 5 2 0 1

2 1 4 . 2 3 4 . 7 9 0 0
H a m i l t o n W i n g o . c o m

WEíRE READY.

Chris Hamilton Paul Wingo
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FIRESIDE CHAT WITH LESLEY STAHL
On Friday, August 25, the DBA and DWLA hosted a Fireside Chat with Lesley Stahl to celebrate Women�s Equality Day. Ms. Stahl entertained the crowd with stories and accounts of her early 
experiences at CBS and 60 Minutes, and spoke of the various challenges and hurdles that women sometimes face when advancing in their professions. AT&T was the premier sponsor of the 
sold-out event. Co-sponsors were Crain Lewis Brogdon, Estes Thorne & Car, and Gardere. 
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Register Now!
Evening Ethics

TUESDAY, OCTOBER 24, 2017
6:00 to 9:00 p.m. at BELO

(Ethics 3.00)

$40 for DBA members.  
($90 for non-members).

Price includes CLE, light buffet,  
and parking.

Register online at  
www.dallasbar.org or contact 

mmejia@dallasbar.org.

Clients text, send Facebook 
messages, and tweet�often expecting 
an immediate response from you, their 
lawyer. Yes, client communication has 
changed, but our duty to keep client 
con�dences has not. 

�Confidential Information� is a 
term of art that includes all informa-
tion a lawyer learns that relates to 
a case, both privileged and unprivi-
leged, regardless of how or when it 
was learned. (Texas Disciplinary Rules 
of Professional Conduct 1.05). With-
out the client�s informed consent or 
implied authorization a lawyer may 
not reveal �confidential information�. 
Remember this definition and that 
information can be �confidential� as to 
you under the Rules even if the whole 
world knows it. 

Email has been the primary form of 
client communication for years, but in 
some cases the use of unencrypted email 
presents an unacceptable risk that cli-
ent con�dences will be revealed; sensi-
tive communications may need to take 
place over encrypted email or another 
secure medium. (ABA Formal Opin-
ion 477). Other circumstances such as 
the use of public computers or a cli-
ent�s work email address pose different 
risks, and in those cases a lawyer should 
advise the client about those risks and 
protect against them.

An even greater risk in the digital 
age is letting the need for speed over-
ride the need for care. Lawyers get paid 
to think, and our disciplinary rules 
require that we promptly comply with 
reasonable requests and keep our cli-
ents reasonably informed. (Rule 1.03). 
Client complaints about the speed and 
frequency of communications often 
form the basis of ethics grievances, so 
while it may be tempting to keep the 
client happy by immediately responding 
to every text, you should bear in mind 
that not every form of communication 
is appropriate to every kind of content. 
Critical communications should be in a 
form that can be preserved and tracked. 
Before responding, consider whether 
you can adequately communicate a 
complex subject in the client�s chosen 
medium. 

Take steps from the outset to 
manage the client�s expectations about 
the speed, security, and form of lawyer/
client communications. Let the client 

know in your fee agreement that because 
of security and record keeping purposes 
you use only certain forms of communi-
cation, that you will take time to give 
important advice, and that they should 
carefully consider the advice you are 
giving. Consider an automatic response 
to texts and messages acknowledging 
receipt and explaining that you will be 
sending a thoughtful response by email. 
This will also keep you out of the habit 
of immediately responding before you 
have had a chance to ful�ll your twin 
obligations under the Rules to provide 
good legal advice and communicate 
that advice with enough detail to per-
mit the client to make an informed 
decision.

We also live in an era of self-promo-
tion. Marketing experts urge us to post 
early and often. This makes it all too 
easy to forget that we have obligations 
most businesses do not. For example, 

the Texas Committee on Professional 
Ethics recently issued an advisory opin-
ion that focused on the duty to keep 
client confidences when responding 
to a client�s negative review online. 
In that situation the committee held 
that a lawyer can only respond with a 
�proportional and restrained response 
that does not reveal any confidential 
information.� (Opinion 662). In other 
words, because of the duty of confi-
dentiality, you cannot defend your-
self online; any substantive response 
would likely reveal confidential client 
information.

Lawyers are also responsible for their 
social media use and management. You 
may have a marketing department, 
social media director or outside con-
sultant who does this work for you�
but whether it is a Facebook update, a 
series of tweets or your LinkedIn profile 
you, the lawyer, are responsible for its 

content. Keep client confidences on 
social media sites by limiting any per-
sonally identifiable and client-related 
information in posts. If clients fol-
low you, then know, set, and monitor 
privacy settings of the social media 
platforms you use to limit access to per-
sonally identifiable information about 
your followers. This is especially true 
of information available to advertisers 
who may target a lawyer�s followers as 
needing law related goods or services. 

In the digital world of speed and 
self-promotion, it is easy to forget that 
our duty to keep client con�dences 
comes �rst. Keeping the issues raised 
in this article in mind will help protect 
you from some of the potential pitfalls 
that come with practicing law in the 
digital age. HN

Jeanne M. Huey is a partner at Hunt Huey PLLC and can be 
contacted at jhuey@hunthuey.com

Keeping Client Con�dences in the Digital Age

Focus Antitrust & Trade/Business Litigation

BY JEANNE M. HUEY

Lackey Hershman ...
Lackey Hershman ...
In your corner and �ghting for you.

Any lawyer can claim to carry a big stick and promise to 
�beat� the opposing side, inevitably leading to obscene 
legal fees but little else. Sophisticated clients want their 
lawyers to use the legal equivalent of laser scalpels, not 
clubs, to defeat their adversaries (often before they know 
what hit them). 

Lackey Hershman, L.L.P. pursues clients� claims and 
defenses in the most aggressive, creative, and ef�cient 
manner possible. Above all, the professionals at Lackey 
Hershman are peerless problem solvers. Our attorneys 
pride themselves on vigorously pursuing clients� interests, 
in and out of the courtroom, with the zeal and expertise 
that are crucial when a client is faced with the business 
version of a life-or-death situation.

Aggressive. Creative. Effective. Let Lackey Hershman 
�ght for you.

3102 Oak Lawn Ave.

Suite 777

Dallas, TX 75219

(O) 214-560-2201

(F) 214-560-2203

www.lhlaw.net
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Damages are a central focus in 
nearly every case. Here are a few recent 
developments that may impact your 
practice:

Lost Pro�ts Damages
In Southwestern Energy Production 

Co. v. Berry-Helfand, 491 S.W. 3d 699 
(Tex. 2016), the Texas Supreme Court 
reversed a jury award of lost profits, 
finding insufficient evidence to sup-
port the award. The damage finding 
at issue was based on expert testimony 
applying a fixed overriding royalty, 
whereas the third party contract that 
the plaintiffs contended resulted from 
a breach of their nondisclosure agree-
ment utilized a sliding scale for the 
royalty that eventually zeroed out at 
a specified threshold. The court found 
the expert�s failure to apply the sliding 
scale royalty was �a critical misstep� 
that rendered the evidence insuffi-
cient to support the lost profit damages 
awarded. The Court held that while 
the plaintiffs� expert could rely on the 
proffered agreement as a benchmark 
for lost profits damages, the expert was 
required to consider the precise sliding 
scale profit formula contained in the 
agreement. Indeed, it was the fact that 
the expert had available, but did not 
correctly apply, the formula that led 
to the reversal of the damages award. 

While financial experts often use 
averages or approximations in their 
calculations, Southwestern cautions 
that an expert should not disregard 
available evidence bearing directly on 
the lost profits calculation. 

Property Damage
In partial property damage cases, a 

property owner has long been entitled 
to recover both the market value of the 
property and damages for loss-of-use. 
Until recently, however, most Texas 
appellate courts considered loss-of-use 
damages in total destruction cases an 
impermissible double recovery. In J & 
D Towing, LLC v. American Alternative 
Insurance Corporation, 478 S.W.3d 649 
(Tex. 2016), the Texas Supreme Court 
resolved the issue, permitting recov-
ery of loss-of-use damages in total 
destruction cases. The Court made 
clear that the availability of loss-of-
use damages is not absolute, adding 
that loss-of-use damages should only 
be awarded for a period �reasonably 
necessary� to replace the property; that 
the damages must be �foreseeable and 
directly traceable� to the tortious act; 
and that while �mathematical exact-
ness is not required,� the damages must 
not be speculative. Thus, the facts 
and circumstances in each total loss 
case should be carefully examined to 
determine whether and how much loss 
of use damages will be appropriate.

Nuisance Damages
The Texas Supreme Court clarified 

Texas nuisance law through its 54-page 
opinion in Crosstex North Texas 
Pipeline, L.P. v. Gardiner, 505 S.W.3d 
580 (Tex. 2016). The Court defined 
nuisance as �a condition that substan-
tially interferes with the use and enjoy-
ment of land by causing unreasonable 
discomfort or annoyance to persons of 
ordinary sensibilities attempting to use 
and enjoy it.� Id. at 593. While deter-
mining what is �substantial, unreason-
able and ordinary� for the purpose of 
nuisance remains a question of fact, 
the Court made clear that it does not 
intend to protect landowners from 
�petty annoyances and disturbances of 
everyday life.� The Court identified 
damages, injunctive relief and self-
help abatement as three remedies that 
are potentially available in a nuisance 
action. The type of damages that may 
be recovered depends on whether the 
injury is �temporary� or �permanent.� 
If temporary, the owner may recover 
only for lost use and enjoyment that 
has occurred up to the time of trial. If 
permanent, the owner may recover the 
lost market value of the land affected 
by the nuisance. The case is significant 
because it defines the scope of private 
actions by the public against com-
panies which, given their necessary 
operations, often create noise that can 
interfere with others� enjoyment of the 
use of their property.

Discovery and Damages
F��. R. C��. P. ��(b)(1) was 

amended effective December 1, 2015 
to explicitly require parties to con-
sider whether the discovery at issue is 
proportional to the needs of the case. 
While only a limited number of Texas 
cases address the recent amendments, 
the existing case law suggests that 
some evidence of damages should be 
presented relative to proportionality 
when a party is seeking or attempting 
to restrict the scope of discovery. See 
Wal-Mart Stores, Inc. v. Tex. Alcoholic 
Bev. Commis�n, 2016 WL 5922315 at 
*2 (W.D. Tex. Oct. 11, 2016) (the 
�sheer number of attorneys who have 
made appearances� was considered �a 
persuasive demonstration� of the sig-
nificance of the case such that pro-
portionality was �not at issue in this 
discovery dispute�); Robinson v. Dallas 
County Comm. Coll. Dist., 2016 WL 
1273900 at *3-4 (N.D. Tex. Feb. 18, 
2016) (a party resisting discovery must 
come forward with specific information 
to address the proportionality factors); 
Labaty v. UWT, Inc., 2015 WL 1393641 
at *4 (W.D. Tex. Mar. 24, 2015) (deny-
ing motion to compel because damages 
were �relatively low� compared to the 
cost of production).  HN

Connor G. Sheehan is with the firm of Dunn Sheehan LLP 
and can be reached at csheehan@dunnsheehan.com. 

Texas Damages Law: Four New Developments

Focus Antitrust & Trade/Business Litigation

BY CONNOR G. SHEEHAN
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FROM THE DAIS
Audrey Moorehead, of Kastl Law, 
PC, presented on Ethics at Advanced 
Criminal Law Seminar in Houston.

Paula Beasley, of McTaggart & Beasley, 
PLLC, spoke at the CREW Network 
Spring Leadership Summit in Toronto, 
Canada. 

Scott Harper, of Griffith Bates 
Champion & Harper LLP, spoke 
at the Professional Outdoor Media 
Association’s 12th annual business 
conference.

KUDOS
Justice Elizabeth Lang-Miers, of the 
Fifth District Court of Appeals, was 
awarded the Samuel Pesarra Outstand-
ing Jurist Award from the Texas Bar 
Foundation for outstanding jurist. She 
also was elected Vice-Chair of the 
Judicial Division of the American Bar 
Association at the annual meeting in 
New York.

Kent Hofmeister, of Brown & 
Hofmeister, L.L.P., was awarded the 2017 
Federal Bar Association’s Kintner Award 
for Distinguished Service.

Audrey Moorehead, of Kastl Law, 
PC, was appointed to the Executive 
Committee, Nominations and Elections 
Committee, and Chair of the Section 
Representatives to the Board Committee 
of the State Bar of Texas.

Sonya Hoskins, of Robinson & Hoskins, 
L.L.P., was elected Chair of the General 
Practice, Solo and Small Firm Section of 
the State Bar of Texas.

Harriet Miers, of Locke Lord LLP, has 
been selected as Texas Appleseed�s 
honoree for the Good Apple Award. 

Art Anthony, of Locke Lord LLP, has 
been named one of National Diversity 
Council�s Top 50 Multicultural Lawyers 
in Dallas. 

Cynthia Timms of Locke Lord LLP, 
has been named Chair of the Firm�s 
Appellate Practice Group.

Jody L. Johnson, of JLJ Family Law, 
has received the designation of �Master 
Credentialed Collaborative Professional� 
by Collaborative Divorce Texas.

Melinda Phelan, of Baker McKenzie, has 
been named Chair of the Firm�s North 
America Tax Practice Group. 

ON THE MOVE
Seth Horwitz joined Carrington, 
Coleman, Sloman & Blumenthal, LLP as 
Of Counsel.

Laura Brandt and Evangeline Lalangas 
joined Gray Reed & McGraw LLP as 
Associates.

Patrick Kelly joined Cordell & Cordell 
PC as Associate.

Laura Fontaine joined Hedrick Kring, 
PLLC as Partner.

Audrey Moorehead joined Kastl Law, PC 
as Of Counsel.

Michael Hewitt and Frank Kennedy 
joined Tollefson Bradley Mitchell & 
Melendi, LLP as Associate and Partner, 
respectively.

Christopher Montez has opened The 
Law Firm of Christopher D. Montez, 
PLLC, 12222 Merit Drive, Suite 1200, 
Dallas, TX 75251.

Penny R. Robe is now with the Robe 
Law Firm.

Adam Vanek joined Susan G. Komen 
Breast Cancer Foundation, Inc. as 
General Counsel & Assistant Corporate 
Secretary.

J. Evan Farrior joined Fletcher, Farley, 
Shipman & Salinas, LLP as Associate. 

Kimberly Annello, Catherine Bowe, 
and Scott Garelick joined Exall+Wood, 
PLLC as Associates.

John "Rusty" Lane joined Kane Russell 
Coleman Logan PC as Associate.

David Elrod and Worthy Walker joined 
Shackelford, Bowen, McKinley & 
Norton, LLP as Partners. Hayley Ellison 
and Barbara Wohlrabe joined the �rm as 
Associate and Of Counsel, respectively.

Susan Rankin joined Quilling, Selander, 
Lownds, Winslett and Moser P.C. 

Esther R. Donald joined Goranson Bain, 
PLLC as Partner.

Allison Hodge joined Brown Fox PLLC 
as Associate.

Mark R. Clasby joined the Law Of�ce of 
Jodi McShan, PLLC as Associate.

News items regarding current members of 
the Dallas Bar Association are included in 
Headnotes as space permits. Please send 
your announcements to Judi Smalling at 
jsmalling@dallasbar.org

In the News October
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Dallas Bar Association�s
Fireside Chat with 

Dallas Mayor Mike Rawlings

Monday, October 30, 2017
Noon ñ 1:00pm

Pavilion at the Belo 

Please RSVP to Sherri Evans at 
sevans@dallasbar.org

and please join us for the

J ustice for All
In 1983, Judge Merrill Hartman led a group of Dallas visionaries to create the first 
volunteer attorney program in North Texas. Today, the project is known as DVAP, 

the Dallas Volunteer Attorney Program.

DVAP attorneys help families living at or below the federal 
poverty guidelines who cannot afford an attorney in civil cases. 

For Judge Hartman, ëJustice for Allí was not just a slogan, it 
meant access to the courts started with access to a lawyer.

Among the many remarkable projects organized by you, the members of 
the Dallas Bar Association, this may be the most important effort we endeavor. 

If you have not given before, please consider a gift, regardless of amount. 
To the many champions of DVAP who have given so generously 

in the past, thank you for setting our example.

For m ore details and to 
m ake a donation:

www.dvapcampaign.org  
Michelle Alden at 214.243.2234 

or aldenm@lanwt.org  


