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Pictured: Partner Lee Budner

214.939.3000| CALABRESEBUDNER.COM
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Complexity is our specialty.

SLACKDAVIS.COM

The law �rm of Slack Davis Sangerfi specializes in navigating and winning the complex medical malpractice 
cases that others can�t. With a board-certi�ed team who leverages four decades of experience, an in-
house nurse paralegal, and the best medical experts around, we have the technical and legal expertise 
to outwork, out-think, and out-resource any opposition.

Surgical & Prescription Errors  |  Misdiagnosis  |  Birth Injuries  |  Failure to Treat
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JOIN NOW & SAVE! Join the Dallas Bar Association. � All the Best Lawyers Call the DBA home!

To say that the DBA started off the 
21st century with a bang would be an 
understatement. The Association grew 
in size, diversity, and CLE options. It 
added more meeting space, elected his-
tory-making presidents, and brought 
CLE online. An already busy Association 
took on even more major projects and 
rede�ned leadership. 

Beginning in 2001, to meet the 
increasing demands of its growing mem-
bers of over 8,000, the DBA made plans 
to construct additional meeting space. 
During this �rst year of growth, our 
nation suffered an unimaginable trag-
edy with the September 11 attack. The 
DBA responded with support, programs, 
and outreach. Even through this trag-
edy, the leadership recognized the need 
to push forward for the advancement of 
its members. They continued to raise the 
funds needed for the project, and after 
two years raised $14 million dollars! Law 
�rms and members made up by far most 
of the contributions, although both of 
the largest gifts came from the Dallas 
Bar Foundation (DBF) and the Belo 
Foundation, as well as a sizeable donation 
from Culinaire International. 

DBA leaders such as Nancy Thomas 

and Mark Shank took on the major-
ity of the project, with Executive 
Director Cathy Maher heavily involved. 
Groundbreaking occurred on May 17, 
2002, and on August 28, 2003, the 
Pavilion of�cially opened its doors. The 
Association�s home could now offer 
20,000 square feet of event space and 
250-plus parking spaces. Members no 

longer had to �ght for parking under 
the dreaded grackle trees. Soon rec-
ognized as one of the most remarkable 
venues in Dallas, the Pavilion received 
First Place in the Associated Builders 
and Contractors 2003 Excellence in 
Construction Competition.

More welcomed change happened 
in 2004 when Rhonda Hunter became 

the �rst African American President of 
the Dallas Bar Association. During her 
year as President Rhonda held several 
events marking the 50th anniversary of 
the landmark decision Brown v. Board of 
Education. Ushering in more diversity in 
leadership, Paul Stafford became the �rst 
African American male President of the 
Association in 2012. During his year, Paul 
focused on hosting a German Marshall 
Forum and establishing the DBA Trial 
Academy. In 2019, Laura Benitez Geisler 
became the �rst Hispanic President of the 
DBA and under her leadership the DBA 
created the Relaunch program, which 
focused on women reentering the legal 
profession, and the DBA Entrepreneurs 
in Community Lawyering Program�
Dallas� �rst legal incubator program. 

Keeping on the diversity track, in 
2016 the DBA welcomed the Dallas 
Women Lawyers Association with a seat 
on the DBA Board of Directors.

Pivoting before it soon became nec-
essary, in 2019 the DBA began offer-
ing Online CLE courses via their newly 
created Online CLE Catalog. This gave 
members access to additional CLE courses 
to view at their convenience. This idea 
would soon grow even more in the fol-
lowing year as online courses would be at 
an all-time high. HN

The DBA in the Late 90s & 2000s: Groundbreaking in Many Ways
BY JESSICA D. SMITH

Looking Back on the DBA

To meet the increasing demands of its growing membership of over 
8,000, the DBA raises $14 million and builds the Pavilion.

2001-
2003 

The timeline continues in each issue of Headnotes this year. Look for the final article in the December issue.

Groundbreaking of the Pavilion, August 28, 2003.

2019 Laura Benitez Geisler becomes the first Hispanic President of the DBA. 

DBA opens Pavilion at the Belo Mansion. 2003 

Rhonda Hunter becomes the first African American President of the DBA.2004 

2010 DBA hits 10,000 members. 

2012 Paul Stafford is elected first African American male President of the DBA. 

2015 The Equal Access to Justice Campaign hits $1 million for first time. 

2017 Dallas Women Lawyers Association receives seat on the DBA Board of Directors.

2017 DBA begins offering an Online CLE Catalog with CLE video content. 
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At KoonsFuller, we only practice family law. Which means 
we�re fully dedicated to serving Dallas area families and their 
unique legal needs. From informal negotiations to mediations, 
collaborative law to court proceedings, our thirty plus 
attorneys across four o�ces provide an unmatched network 
of expertise. Working together as a fully integrated team, 
KoonsFuller�s attorneys are equipped to handle estates of all 
sizes, cases of all complexities, and custody issues of any kind.

���������������������������������������

�
��
���  |  1717 McKinney Avenue, Suite 1500  |  Dallas, Texas 75202  |  214.871.2727
������  |  320 West Eagle Drive, Suite 200  |  Denton, Texas 76201  |  940.442.6677
��
��  |  5700 W. Plano Parkway, Suite 2200  |  Plano, Texas 75093  |  972.769.2727
������
��  |  550 Reserve Street, Suite 450  |  Southlake, Texas 76092  |  817.481.2710

������������������

��������������

�	�����������������������������������������	������
�������������
��������������
����	����������������������������������������������	������
�������������
��������������
����	��������������������������������������������������	������
�������������
��������������

������������ �
���������
����
�
����������
���

������������������������������
������
�������
���	������������������

�������
�����������

������

������������������������������������
��
���������������������� ��
�

����������›������
���›��������������
�����������������
����
�������
��
��
����
›�������������
���������	����

������

��������������������›���������
�����������������������›������
	�����������

�����������›���

������
�������

����������������
���
���

������
���	���������������›��������
�����������
��

��������
�����
����›������������
������������
���������������


��������������

November  2023 Dal las  Bar  Assoc ia t ion  l   Headnotes   19





November  2023 Dal las  Bar  Assoc ia t ion  l   Headnotes   21



22  Headnotes   l   Dal las  Bar  Assoc ia t ion November  2023

Coming Home!
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Because of �exibility and reduced for-
malities, limited liability companies con-
tinue to be a very popular form of business 
organization for Texas entrepreneurs. But 
foresight, planning, and consideration of 
the business and structure of the LLC is 
still needed before the new business starts. 
Such analysis is even needed when deal-
ing with a two-member LLC. Everyone�s 
intentions and interests are aligned to 
begin, but there needs to be a protocol in 
place in case disagreements arise within 
a two-member, 50-50 LLC. Your LLC 
Company Agreement should be tailored 
so that a fair and quick dispute resolution 
is implemented and the parties can move 
forward with their business. 

�

All Dispute Resolution 
Provisions Should Not Be 
Created Equal

Dispute Resolution Provisions (DR 
Provisions) used in an LLC Company 
Agreement (or Operating Agreement) 
are often formulaic with the same type 
of provisions that are used for other 
LLCs and ownership structures. The DR 
Provisions typically state that LLC mem-
bers should resolve any dispute by going 
to mediation and, if that is not success-
ful, to arbitration. Many provisions even 
pick the mediation or arbitration service 
to use. These provisions are very useful in 
certain situations, but sometimes the two-
member LLCs would be better served by 
an inexpensive and accelerated prelimi-
nary procedure.

For example, if the two members simply 

decide to �go their separate ways� and want 
to avoid formal dispute resolution proce-
dures, there are other options; the members 
could identify a mutual mentor that they 
trust and respect and ask that mentor to 
resolve their separation issues and propose 
a simple division of company assets. 

On the other end of the spectrum, 
members occasionally are so distrustful of 
one another that they cannot even agree 
on a mediator or arbitrator to use. In this 
situation, a tie breaker provision would be 
useful to trigger the selection of a media-
tor or arbitrator. Mediation and arbitra-
tion services usually provide a manner to 
resolve the selection dispute if no agree-
ment can be reached. The third-party 
�mentor� discussed above could also be 
used as a tie breaker in these situations. 

Push�Pull Provisions
A common process to resolve disputes 

especially with a two-member, 50-50 LLC 
is a buy-sell provision that provides a pro-
cedure for one member to offer to buy the 
other member out. If one member�s buy-out 
offer is rejected, then the other member 
must buy out the offering member for that 
price. Such provisions are very ef�cient if 
they work, but often lead to future disputes 
and may not completely resolve all issues. 

Who Gets the Intellectual 
Property?

In today�s world, every business has 
a website, a logo, customer lists, and 
potential trade secrets. The members will 
develop intellectual property (IP) and 
trade secrets together. But what happens 
when the members decide to go in differ-

ent directions? Some divisions make sense. 
Agreements are typically easy when the 
members have their own sets of custom-
ers and associated trade secrets for those 
customers. The challenge is �nding a for-
mula or agreed process to divide up the 
commonly owned and controlled IP and 
trade secrets. The issue should be discussed 
by the prospective members at the begin-
ning of their relationship. The wisdom of 
Solomon may not be available later. 

The members should consider an 
upfront agreement to capture all IP 
and trade secrets as assets of the LLC. 
Covenants not to compete should also 
be considered and implemented early on. 
On rare occasions, a renegade member 
may decide to depart and to take all IP 
to compete against the former company. 
That member may try to rationalize that 
there was no non-compete agreement 
between the members of the LLC and 
so the exiting member believes he or she 
can just take the IP and trade secrets that 
he or she helped to create. It should be 
noted that some Texas case law tends to 
favor the former LLC in such a dispute. 
Nonetheless, an agreement at the begin-
ning of the relationship that all IP and 
trade secrets used by the LLC are owned 
by the LLC and cannot be used for any 
other purpose, could help mitigate a 
potential IP dispute later. 

Should She Stay, or Should 
She Go? 

At times, a member�s conduct may 
require his or her removal from the LLC. 
Member removal provisions are common 
in Operating Agreements, but typically 
require a �super� majority vote. Such pro-

visions are useless in a two-member LLC or 
in which there are two members with equal 
voting power. A foreseeable situation exists 
when one of the two members is primarily 
in charge of the bookkeeping for the LLC 
and gets caught with his or her hand in the 
cookie jar. The member must go, but how 
can the member be removed quickly and 
still have his other membership rights pro-
tected? The original process would be to 
�lawyer up� and head down to the court-
house for a TRO to remove the member. 
But thought should be given to how to 
handle this process without the time, costs, 
attorney�s fees, and risks associated with lit-
igation. One possible solution could be to 
implement a self-help procedure to block 
the member�s access to the bank accounts 
until the �mentor, mediation, arbitrator� 
process takes place. In such a situation, an 
accelerated process would be advisable. 

Conclusion
This article discusses only three types 

of issues that are concerning for two-
member, 50-50 LLCs. Many more situ-
ations could arise for any LLC whether 
it has two or 100 members. The best 
approach is to go into business with peo-
ple you trust and attempt to discuss and 
address potential issues at the begin-
ning of the relationship. While every 
Company Agreement will have �aws and 
provisions that can be manipulated, some 
detailed provisions and the implementa-
tion of a �mentor, mediator, arbitrator� 
dispute process, may serve to be an ef�-
cient and cost-effective way to go.  HN

Wade McClure is a Partner at Mayer LLP and can be reached at 
wmcclure@mayerllp.com.

BY WADE MCCLURE

Overlooked Issues with Two-Member Limited Liability Companies

Focus Business Litigation/Appellate Law
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During my 25-year career as a college 
and high-school basketball coach, I learned 
that the key to winning is not brilliant game-
day motivation and coaching but rather the 
dogged preparation that occurs day after day, 
practice after practice. Preparation breeds 
success in sports�and in oral argument. 
We devote too much time to parceling out 
advice on presenting oral argument and not 
enough on preparing for it. This article pres-
ents a few of my thoughts on the latter point.

Master the record. Be the authoritative 
voice in the room on the record. Review the 
record, then review it again. If the judges are 
likely to have speci�c questions about the 
record, note the relevant citation and have 
it handy during argument. 

Start early. Starting early does more 
than just give you extra time. It vaults the 
case to the fore of your thoughts and gives 
you additional time to think about what you 
may have missed during the brie�ng process. 

Focus on your weakest points. We all 
like to be right. And we all like it when 
things go easy. So, the natural human ten-
dency leans toward focusing on our best 
arguments. But judges rarely need help 
with the easy points. From the get-go, focus 
instead on your weakest points�the ones 
the judges need help to decide. 

Be selective. Do not try to cover every-
thing. Focus on the most important and 
dif�cult issues, directing the judges to your 
brie�ng on the others. 

Prepare a strong introduction and know 
it by memory. In almost every oral argu-
ment, the judges will allow you to provide 
an introduction without interruption. To be 
safe, I never count on more than 30 seconds. 
So, prepare a forceful 30-second introduc-

tion. And do not start with a factual sum-
mary. Dive right into the heart of the matter 
and explain why your client should win. 

Visit the court before your argument. 
If you are presenting argument for the �rst 
time in a court, attend an argument before 
appearing yourself. Familiarizing yourself 
with the surroundings and how the court 
conducts its business can put you at greater 
ease during your argument. 

Scrutinize the relevant cases. The 
judges have multiple arguments to prepare 
for; you have one. You should be an expert 
on all the principal cases cited by the par-
ties in their briefs. Do not just rely on the 
descriptions in your brie�ng. Re-read the 
cases. You will be surprised at what you 
missed on the �rst go-around. 

Make a list of likely questions (and 
answers). As you review the briefs, list as 
many likely questions as you can formulate 
and prepare answers to them. These ques-
tions should range from the elementary to 
the intricate. You would be surprised how 
many lawyers get tripped up on questions 
as basic as: �What is our standard of review 
on this issue?� or �Where was error on this 
point preserved?� 

Check your authorities at the lat-
est possible moment. The day before the 
oral argument, take some time to ensure 
that your most important authorities (and 
your opponent�s) remain valid. Research 
the major issues in the appeal to ensure 
the absence of any new decisions since the 
brie�ng. 

Arrive early and organized. Getting 
caught in traf�c and rushing through the 
courtroom door 30 seconds before oral argu-
ment is not a pathway to success. Better to 
kill an hour in the courthouse than approach 
the podium feeling hurried. 

Moot the argument. Prevail upon part-
ners, friends, and colleagues to assemble a 
three-member moot panel and practice your 
argument. You will hear insightful questions 
you had not previously anticipated. 

Practice, practice, practice. In the days 
leading up to the oral argument, present 
the argument multiple times. I like to prac-
tice oral arguments while walking through 
my neighborhood. My neighbors have 
grown accustomed to seeing me walk past 
their homes, talking out loud to no one in 
particular. 

If you prefer an outline, use the mod-
ule method. Do not let anyone tell you 
there is anything wrong with using an out-
line for your argument. An outline is just 
�ne. The mistake many lawyers make con-
cerning outlines is being in�exible about 
using them. Instead of preparing an overall 
outline for the argument, prepare modules: 
short outlines of each issue. Then, be �ex-
ible about changing the order in which you 

address issues based on the judges� questions. 
Be Curly the Cowboy. Remember 

Curly from City Slickers? The three things? 
One of the best appellate lawyers in the 
country once told me that the most impor-
tant thing he takes to the podium is a small 
piece of paper containing a list of the three 
or four things he absolutely must tell the 
court before sitting down. In some cases, it 
may just be one thing. In other cases, �ve or 
six. Whatever the number, make sure these 
points get made. 

You do you. Despite all the preced-
ing advice, here is the most important 
point: We all are different. So, while I 
hope these suggestions prove helpful, I 
also am mindful of and will adapt the �nal 
words of the reluctant messiah in Richard 
Bach�s Illusions: �Everything in this article 
may be wrong.�  HN

Chad Baruch is Managing Shareholder at Johnston Tobey Baruch 
and can be reached at chad@jtlaw.com.

BY CHAD BARUCH

Tips for Preparing for Oral Argument

Focus Business Litigation/Appellate Law

Education Law Study Group
Does your practice entail school or education law? Would you be interested 

in participating in a DBA Education Law Section to connect with others in this 
practice area and where CLEs will be presented on education law topics?�

If so, email Sandy Lauro (sandra@slauro.com) 
who is assisting the DBA to create an Education Law Section.
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One of the most overlooked consid-
erations in planning for arbitration is 
the availability of third-party discov-
ery. Modern litigation rarely avoids 
the need for documents or testimony 
from third parties. Most arbitration 
associations, such as the American 
Arbitration Association, have specific 
rules governing subpoenas, so third-
party discovery is not considered a sig-
nificant factor in deciding whether to 
pursue arbitration. This, however, is a 
trap for the unwary because the avail-
ability of third-party discovery in arbi-
tration is far from a sure thing, even 
if both parties and the arbitrator agree 
the discovery is necessary. 

The Federal Arbitration Act 
(FAA) is the most common statutory 
framework for arbitration and applies 
to arbitrations involving interstate 
commerce unless the parties� agree-
ment invokes a state arbitration stat-
ute. The FAA also applies if an arbi-
tration agreement specifically adopts 
the FAA, which many do. 

Section 7 of the FAA provides the 
method of enforcing third-party sub-
poenas. The statute provides a two-
step process that seems simple, but is 
far from it. First, the FAA states that 
an arbitrator, or the majority of them if 
more than one, may �summon in writ-
ing any person to attend before them or 
any of them as a witness and in a proper 
case to bring with him or them any 
book, record, document or paper which 
may be deemed material as evidence in 
the case.� In practice, this means that 
litigants must �rst have their subpoena 

signed by the arbitrator(s) instead of 
simply issuing the subpoena themselves. 
Most arbitration associations have rules 
that mimic this requirement. Second, 
the FAA requires that, to enforce the 
subpoena, the party seeking enforce-
ment must petition the �United States 
district court for the district in which 
[the arbitrator], or majority of them, 
are sitting� to compel the third party to 
comply with the subpoena. 

This process is more complicated 
than it appears because there is lit-
tle consensus among federal courts on 
the limitations of these two steps. For 
instance, the majority approach, �rst 
articulated by the Second and Third 
Circuits, interprets Section 7 of the 
FAA to have a strict �presence� require-
ment; meaning, an arbitrator can only 
summon third parties to testify and 
bring documents in their �physical pres-
ence,� such as at the �nal arbitration 
hearing. This interpretation can signif-
icantly impede a party from obtaining 
discovery or testimony from witnesses 
before the �nal hearing. However, lit-
igants in some jurisdictions have cir-
cumvented this interpretation using a 
�mini-hearing� approach, in which liti-
gants set a perfunctory, quasi-eviden-
tiary hearing (before the �nal hearing) 
where the third party appears merely to 
deliver the documents sought or give 
testimony while the arbitrator observes. 
The �mini-hearing� approach is not 
uniformly adopted in all jurisdictions 
due to the strict �presence� require-
ment.  Even when acceptable, this pro-
cess can exponentially increase the cost 
and time required to obtain documents 
or testimony from third parties. 

You may be thinking the recent 
popularity of video-conference hear-
ings and depositions eases the burden 
inherent to the �mini-hearing� method. 
However, some courts hold that an arbi-
trator�s subpoena power does not reach 
to the limits of a subpoena issued in 
federal court (under Rule 45), and an 
arbitrator has no authority to summon 
a witness to appear by remote means 
for any purpose. That means the �mini-
hearing� must be in person. 

The minority approach, followed by 
the Eighth Circuit, relaxes the standard.  
It holds that there is no strict �presence� 
requirement articulated in Section 7 of 
the FAA and that it is implicit in the 
arbitrator�s power to issue subpoenas 
requiring testimony or document pro-
duction prior to the �nal hearing. Some 
district courts following the Eighth 
Circuit�s interpretation go even further, 
holding an arbitrator�s subpoena power 
reaches to the extent of Rule 45. This 
is a common-sense approach; however, 
few courts outside of the Eighth Circuit 
have adopted a relaxed interpretation. 

Making matters more convoluted, 
state courts� ability to enforce a sub-
poena under Section 7 of the FAA is 
equally muddled. The FAA states that, 
to compel compliance, the party seek-
ing discovery must petition the �United 
States district court,� implying that 
federal courts are the only method of 
enforcing a subpoena in arbitration. But 
the FAA does not provide federal ques-
tion jurisdiction; meaning, a litigant 
seeking third-party discovery could face 
a jurisdictional challenge that, if suc-
cessful, would result in the litigant hav-
ing a valid arbitration subpoena that is 

unenforceable in any court. 
State arbitration statutes, such as 

the Texas General Arbitration Act 
(TAA), are more relaxed and provide 
for the ability to seek pre-suit discovery. 
In some circumstances, state law such 
as the TAA and the FAA apply con-
currently, with federal law governing 
substantive issues and state law govern-
ing procedural issues. Thus, a litigator 
considering arbitration when the FAA 
applies should also consider the bene�t 
of �rst �ling in state court to compel 
the arbitration. That potentially would 
allow the parties to use the open state 
court matter as a vehicle to compel dis-
covery under state procedural law. The 
potential success of this method, espe-
cially in Texas, is far from certain. But 
it does provide one more procedural 
option when the time comes for third-
party discovery. 

The pitfalls highlighted above can 
be mitigated, if not avoided entirely, 
through early analysis and planning. 
Simple questions to consider at the 
outset of arbitration are: (1) to what 
extent the FAA applies, including any 
limitations or choice of law under the 
parties� agreement; (2) whether third-
party discovery is needed and where 
the third parties are located; and (3) 
whether state law provides an avenue 
for third-party discovery. At the very 
least, litigants should allow ample time 
in arbitration scheduling to deal with 
any anticipated third-party discovery 
issues.  HN

Dave Wishnew and T.J. Jones are Partners at Crawford 
Wishnew Lang. They can be reached at dwishnew@cwl.law 
and tjjones@cwl.law, respectively. 

BY DAVE WISHNEW AND T.J. JONES

Third-Party Discovery in Arbitration: A Trap for the Unwary

Focus Business Litigation/Appellate Law



32  Headnotes   l   Dal las  Bar  Assoc ia t ion November  2023 

mcclure-lawgroup.com Park Cities/Dallas 214.692.8200

C U S T O D Y D I V O R C E P R E N U P S

Weíve got your back.

Kata
Mataya

Adam
Mundt

Francesca
Blackard

Kelly
McClure

Brandon
Joseph

Partner

Partner

Partner

CEO &
Managing Partner

Managing Partner

Jessica
Fresch

Partner


